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i Relating to the Conditional Sale Agreement, dated
;as of November-21, 1972, between General Electric Company and
iThomas F. Patton and Ralph S. Tyler, Jr., as Trustees of the
Property of Erie Lackawanna Railway Company, Debtor, for
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I AGREEMENT AND ASSIGNMENT
I • .
I
I '
I

i «

I THIS AGREEMENT AND ASSIGNMENT, dated as of

November 21, 1972, between GENERAL ELECTRIC COMPANY, a

New York corporation (hereinafter called the "Manufacturer"),

and MORGAN GUARANTY TRUST COMPANY OP NEW YORK, a corpo-
i
ration duly organized and existing under the la.ws of

New York (hereinafter called the "Assignee").

I

| WHEREAS, the Manufacturer and Thomas P. Patton
i

and Ralph S. Tyler, Jr., as Trustees of the property of

Erie Lackawanna Railway Company, Debtor (such Trustees,
i

and any successor Trustees, so long as they act in such

capacity, and any Reorganized Company as defined in the

Conditional Sale Agreement hereinafter referred to, are

hereinafter called the "Railroad"), have entered into

a Conditional Sale Agreement, dated as of November 21,
i

1972 (hereinafter called the "Conditional Sale Agreement"),

covering the construction, sale and delivery by the Manu-

facturer and the purchase by the Railroad of thirteen
i
(13) diesel electric locomotives (hereinafter called the

"Locomotives"), bearing serial numbers of the Manufacturer

38586 to 38598, both inclusive, and road numbers of the
i

Railroad EL3316 to EL3328, both inclusive, all as more
i
I

fully provided in the Conditional Sale Agreement; and

ii
I WHEREAS, the Manufacturer has agreed, to sell,



and the Assignee has agreed to purchase, certain of the

Manufacturer's rights in and under the Conditional Sale
! • ' 'Agreement;

NOW, THEREFORE, THIS AGREEMENT AND ASSIGNMENT

WITNESSETH THAT, in consideration of the sum of $1 and
i . . . •

other good and valuable consideration paid by the

Assignee to the Manufacturer, the receipt of which is

hereby acknowledged, as well as of the mutual covenants

herein contained:
i

Section 1. Assignment. The Manufacturer

hereby sells, assigns, transfers and sets over unto

the Assignee, its successors and assigns, (a) all of
i

the Manufacturer's right, title and interest in and to
i

each of the Locomotives, when and as severally con-

structed and delivered, and upon payment to the
! ' '

Manufacturer of the amounts required to be paid under

Section M hereof in respect thereof, (b) all the right,

title and interest of the Manufacturer in and to the Con-

ditional Sale Agreement (except the rights of the Manu-

facturer to construct the Locomotives, to receive the pay-

ments provided for in Section 3B of the Conditional Sale

Agreement, to reimbursement for taxes, assessments and charges
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paid by It as provided in Section 6 of the Conditional

Sale Agreement and to benefit from the Railroad's

responsibility and indemnity provided for in Section
J

8 thereof) and in and to any and all amounts which may

be or become due or owing by the Railroad to the Manu-

facturer under the Conditional Sale Agreement on ac-

count of the Railroad's Indebtedness in respect of the

deferred purchase price (as therein defined) of the

Locomotives and interest thereon (except interest accruing

with respect to the deferred purchase price of each Loco-

motive prior to the closing with respect thereto), and

in and to any other sums becoming due from the Ftailroad

under the Conditional Sale Agreement, other than those

herelnabove excluded, and (c) all of the Manufacturer's

rights, powers, privileges and remedies under the Condi-

tional Sale Agreement, other than those hereinabove ex-

cluded, without any recourse, however, against the Manu-

facturer for or on account of the failure of the Railroad

to make any of the payments provided for in, or otherwise

to comply with any of the provisions of, the Conditional

Sale Agreement; provided, however, that this Agreement and

Assignment shall not subject the Assignee to, or transfer,

pass or in any way affect or modify, the liability of the

Manufacturer or of any successor or successors to its manu-
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facturlng properties and business in respect of its obliga-

tions to the Railroad set forth in the Conditional Sale

Agreement, or relieve the Railroad^from any of its obliga-

tions to the Manufacturer under Sections 1, 2, 3B, 6, 7,
! ' • 'and 8 of the Conditional Sale Agreement; it being understood

and agreed that, notwithstanding this Agreement and Assign-

ment, or any subsequent assignment pursuant to the provi-

sions of Section 7 hereof, all said obligations of the

Manufacturer to the Railroad shall be and remain enforce-

able by the Railroad, its successors and assigns, against

and only against the Manufacturer and any successor or

successors to its manufacturing properties and business.

In furtherance of the foregoing assignment and transfer,

the Manufacturer hereby Irrevocably authorizes and empowers

the Assignee, in the Assignee's own name or in the name of
i

the Assignee's nominee or in the name of and as attorney

(hereby irrevocably constituted) for the Manufacturer, to
i •

ask, demand, sue for, collect, receive and enforce payment

of any and all amounts to which the Assignee is or may be-

come entitled under this Agreement and Assignment and com-
!

pliance by the Railroad with the terms and conditions on itsj , .
part to be performed and kept under the Conditional Salei[
Agreement, but at the expense and liability and :ror the

i
sole benefit of the Assignee and subject to the obligations

of;the Railroad set forth in Section 21 of the Conditional

Sale Agreement.
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I •

! It IB understood and agreed that the As-slgneei • •
may, and intends to, enter Into one or more participation

i - . ' - . '
agreements with one or more other parties pursuant to

i

which such parties will participate with the Assignee in
i *

the financing herein provided for and in the interests

and rights acquired hereunder in respect of the Locomo-
1

tiyes.

Section 2. Covenants and Warranties. The

Manufacturer covenants and warrants to the Assignee, and

its successors and assigns, that

A. the Locomotives to be delivered under
the Conditional Sale Agreement will have been
constructed in full and complete accordance
with the Conditional Sale Agreement, including
the Specifications referred to therein; at the
time of delivery of the same it will have legal
title to each such Locomotive and good and law-
ful right to sell each such Locomotive, arid the
title to each such Locomotive will be free of
all liens, claims, encumbrances and security
interests of any nature whatsoever, except only
the rights of the Railroad under the Conditional
Sale Agreement and the rights of the Assignee
hereunder; it will sell and deliver such Loco-
motives to the Railroad in accordance with the
provisions of the Conditional Sale Agreement;
and, as of the date of the Bill of Sale referred
to in Section 6B hereof, with respect to any
Locomotive it will have legal title to each
such Locomotive and good and lawful right to
transfer such title and the title to each such
Locomotive will be free of all claims, liens,
encumbrances and security interests of any
nature whatsoever resulting from anything which
it has done or omitted to be done or suffered to
be done prior to the date of such Bill of Sale
except only the rights of the Railroad under the
Conditional Sale Agreement and the rights of the
Assignee hereunder;

B. none of the Locomotives have been or
will be constructed by the Railroad and



no material owned by the Railroad has been or will be
used in the construction thereof;

C. it will, notwithstanding this Agree-
ment and Assignment, perform and fully comply
with each and all of the terms and conditions
set forth in the Conditional Sale Agreement
to be performed and complied with by the
Manufacturer;

D. it will warrant and defend the title
of the Assignee, and its successors and assigns,
to each Locomotive against the demands of all
persons whomsoever, based on claims originating
prior to the delivery of such Locomotive by the
Manufacturer to the Railroad under the Condi-
tional Sale Agreement and on claims resulting
'from anything which it has done or omitted to be done
pr suffered to be done prior to the date of the Bill
jof Sale referred to in Subsection A of this Section 2,
all subject, however, to only the rights of
the Railroad under the Conditional Sale Agree-
ment;

E. it will assume all responsibility for
and will indemnify, protect and save harmless
the Assignee, its successors and assigns, from
any and all damages, demands, costs, charges,
royalties, claims, suits, actions, Judgments
and expenses, including royalty payments and
counsel fees, arising in any way out of charges
of infringement of patents or other rights
which may be alleged to cover the Locomotives,
designs, materials, articles or parts thereof,
or the construction or operation thereof,
except for any design specified by the Rail-
road or any article or material specified by
the Railroad and not manufactured by the Manu-
facturer, provided, however, that the obligations
of the Manufacturer under this Subsection are
subject to the conditions that the Assignee or
its successors or assigns shall give prompt
written notice to the Manufacturer of any
claim of patent infringement presented to the
Assignee or its successors or assigns and for
which the Manufacturer assumes responsibility
pursuant to this Subsection;
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P. it has not delivered under the Condi-
tional Sale Agreement any Locomotive to the
Railroad or accepted any payment thereunder
from the Railroad on account of the purchase
price thereof and it will not do so until the
Railroad has been duly notified of this Assign-
ment in accordance with the provisions of the
Conditional Sale Agreement, and it will promptly
so notify the Railroad;

0. at the time of delivery of each Loco-
motive to the Railroad, there will be plainly,
distinctly, permanently, prominently and
conspicuously marked on each side thereof, by
a metal plate or otherwise, the following
legend in letters not less than one inch in
height:

"Morgan Guaranty Trust Company of New York,
Assignee, Owner";

H. it will from time to time and at all
times, at the request of the Assignee, or its
successors or assigns, execute, acknowledge
and deliver all such further instruments of
assignment, transfer and assurance and do such
further acts and things as may be necessary
and appropriate in the premises to give effect
to the provisions of this Agreement and Assign-
ment and more perfectly to confirm the rights
hereby assigned and transferred to the Assignee
or Intended so to be; and

1. the Conditional Sale Agreement was
duly authorized and lawfully executed and
delivered by the Manufacturer for a valid
consideration, it has no reason to believe
that the Conditional Sale Agreement is not
a valldly existing agreement, binding upon
the parties thereto in accordance with its
terms, and, assuming valid authorization, exe-
cution and delivery by the Railroad, the Condi-
tional Sale Agreement is a valid and existing
agreement, binding upon the Manufacturer and
the Railroad in accordance with its terms and
is now in full force and effect without amend-
ment thereto.
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Section 3. No Defenses. The Manufacturer

covenants and agrees that in any suit, proceeding or
i

action brought by the Assignee or its successors or
I »

assigns under the Conditional Sale Agreement the Manu-

facturer will save, indemnify and keep harmless the

Assignee and its successors and assigns from and

against all expense, loss or damage suffered by reason

of any defense, set-off, counterclaim or recoupment

whatsoever arising out of any breach of any obligation

of the Manufacturer, or the successor or successors to

manufacturing properties and business, in respect

of the Locomotives or the manufacture, construction,

delivery or warranty thereof or under the Conditional

Sale Agreement or arising out of any other indebtedness

or liability at any time owing to the Railroad by the

Manufacturer, or the successor or successors to its

manufacturing properties and business; provid&d that

the Manufacturer is given notice of such defense, set-

off, counterclaim or recoupment and reasonable? oppor-

tunity to defend against the same. Any and all such

obligations, howsoever arising, shall be and remain

enforceable by the Railroad against and only against

the Manufacturer, and the successor or successors to

its manufacturing properties and business, and shall
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not be enforceable against the Assignee or its successor

or assigns or any party or parties in whom title to the

Locomotives or any Locomotives, or any of the rights of

the Manufacturer under the Conditional Sale Agreement,

shall vest by reason of this Agreement and Assignment

or of successive assignments or transfers,

Section 4. Payments. The Assignee on each

closing date (hereinafter called the "Closing Date" or

"Closing Dates") fixed as provided in Section 3 of the

Conditional Sale Agreement with respect to a G:-roup

(as defined in said Section 3) of Locomotives shall pay

to the Manufacturer in New York Clearing House funds an

amount equal to the deferred purchase price (as defined in

said Section 3) of such Group of Locomotives, but not ex-

ceeding $345,443 for each of the thirteen Locomotives.

It is understood and agreed that the Assignee

shall not be required to make any payment in respect of

any Locomotive (i) excluded from the Conditional Sale

Agreement pursuant to Section 1 thereof or (ii) delivered

after December 31, 1972.

Section 5. Preliminary Conditions . The ob-

ligations of the Assignee to make any payment hereunder

to the Manufacturer shall be subject to the receipt

by the Assignee, on or before the first Closing Date,
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of signed counterparts of each of the following:

A. the Conditional Sale Agreement and a
copy of the Manufacturer's Specifications re-
ferred to in Section 1 of the Conditional Sale
Agreement;

B. certificates or other evidences satis-
factory to it of the filing, registering,
recording and/or docketing of the Conditional
Sale Agreement and of this Agreement and Assign-
ment and of the payment of filing fees and
taxes in connection therewith, all as required
by Section 18 of the Conditional Sale Agree-
ment;

C. the certificate of the Railroad re-
ferred to in the third paragraph of Section 4
of the Conditional Sale Agreement;

D. the applications, amendments thereto
and the orders of public regulatory bodies, if
any, referred to In Section 13 of the Condi-
tional Sale Agreement;

E. an opinion of counsel for the Manu-
facturer, in scope and substance satisfactory
to the Assignee and its special counsel herein-
below named,

(1) as to the due incorporation
and existence of the Manufacturer and
its corporate power to carry on the
business in which it is engaged,

(2) as to the due authorization,
execution and delivery by the Manufac-
turer of the Conditional Sale Agreement
and this Agreement and Assignment and.
the legality, validity and enforcea-
billty thereof, as against the Manu-
facturer, in accordance with their re>-
spective terms and
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(3) as to the Assignee being vested
with all the right, title and interest of
the Manufacturer in and to the Condition«l
Sale Agreement purported to be assigned
to the Assignee by this Agreement and
Assignment;

F. an opinion of Messrs. Davis Polk & Wardwell,
special counsel for the Assignee, in scope and sub-
stance satisfactory to the Assignee,

(1) as to the matters specified in
Clauses (2) and (3) of the preceding
Subsection E and in Subsection B of Section
13 of the Conditional Sale Agreement,

(2) as to the due filing of the
Conditional Sale Agreement and this Agree-
ment and Assignment wherever required in
the United States of America for the proper
protection of the Assignee's title to the
Locomotives and of the Assignee's rights
under each of said instruments,

(3) as to the Jurisdiction of any
Federal or "ew York. State public regulatory
body or bodies over the entering into or
performance of the Conditional Sale Agree-
ment, and, if any such public regulatory
body or bodies has such jurisdiction, the
sufficiency of any authorization or exemp-
tion thereof or consent thereto by each
such public regulatory body, and

(4) as to such other matters incident
to the transactions hereby contemplated as
the Assignee may reasonably request;

itj being understood, however, that in rendering said
opinion said special counsel may, as to the corporate
existence and powers of the Manufacturer and the
Railroad and the sufficiency of the authorization,
execution and delivery by either of them of any of
the instruments referred to in said opinion, as 'to
the authorization of the transactions pursuant to
an order of the United States District Court for
the Northern District of Ohio, Eastern Division3 and
as to the Jurisdiction of any public regulatory body
of any State (other than New York) over the entering
into or performance of the Conditional Sale Agree-
mejnt, rely upon the above-mentioned opinions of
counsel for the Manufacturer and for the Railros.d,
respectively; and
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G. a certified copy of an order filed
October 30, 1972 issued by the United States
District Court for the Northern District of
Ohio, Eastern Division, approving the form
and terms of the Conditional Sale Agreement.

In giving the opinions provided in Subsections

and P above, counsel may qualify any opinion to the

effect that any agreement is a valid and binding instru-

ment enforceable in accordance with its terms by a general

reference to limitations as to the enforceability thereof

imposed by bankruptcy, insolvency, reorganization, mora-

torium, or other laws affecting the enforceability of

creditors' rights generally, but no such opinion shall

be so qualified to the extent that it relates "o the

proceedings currently pending under Section 77 of the

J3ankruptcy Act in the United States District Court for

the Northern District of Ohio, Eastern Division, entitled

"In the Matter of Erie Lackawanna Railway Company,

Debtor", No. B 72-2838.

Section 6. Conditions of Each Closing. The

obligation of the Assignee to make payment to the Manu-

facturer on any Closing Date with respect to any Group

of Locomotives shall be subject to the prior receipt by

the Assignee of each of the following:

A. An opinion of counsel for the Manu-
facturer stating

(1) that the Locomotives included
in each Group have been validly and ef-
fectively delivered and accepted by the
Railroad unde"r the Conditional Sale Agreement,
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(2) that title to such Locomotives
was, at the time of their delivery and ac-
ceptance under the Conditional Sale Agree-
ment, duly vested in the Manufacturer free
of all claims, liens, encumbrances and
security interests, except only the rights
of the Railroad under the Conditional Sale
Agreement and the rights of the Assignee
hereunder, and

(3) that title to the Locomotives in
such Group has been validly vested in the
Assignee, and that such Locomotives, at the
time of delivery thereof to the Railroad,
were free of all claims, liens, encumbrances
and security interests, except only the rights
of the Railroad under the Conditional Sale
Agreement and the rights of the Assignee here-
under and that such Locomotives, as of the
date of the Bill of Sale referred to in Sec-
tion 6B, were free of all claims, liens en-
cumbrances and security interests of any
nature resulting from anything which the
Manufacturer has done or omitted to be done
or suffered to be done, except only the
rights of the Railroad under the Conditional
Sale Agreement and the rights of the Assignee
hereunder; provided, however, that i:n fur-
nishing such opinion said counsel may rely,
as to facts upon which such opinion is based,
on certificates of responsible officers of the
Manufacturer;

B. A Bill of Sale from the Manufacturer to the
Assignee, evidencing the transfer to the Assignee of
title to the Locomotives in such Group and warranting
to the Assignee and to the Railroad that at the time
of delivery to the Railroad the Manufacturer had legal
title to such Locomotives and good and lawful right to
sell such Locomotives and that title to such Locomotives
was free of all claims, liens, encumbrances and security
interests of any nature except only the rights of the
Railroad under the Conditional Sale Agreement and the
rights of the Assignee hereunder and warranting to
the Assignee that, as of the date of the Bill of Sale,
the Manufacturer had legal title to such Locomotives
and good and lawful right to transfer such title and
that title to such Locomotives was free of all claims,
liens, encumbrances and security interests of any
nature resulting from anything which the Manufacturer
has done or omitted to be done or suffered to be done
except only the rights of the Railroad under the Con-
ditional Sale Agreement and the rights of the Assignee
hereunder;
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C. A Certificate of Acceptance of the
character specified in Section 4 of the Con-
ditional Sale Agreement with respect to the
Locomotives in such Group;

D. A duplicate of the Manufacturer's
invoice covering the Locomotives in such
Group accompanied by or having endorsed there-
on a certification by the Railroad as to the
correctness of the price of such Locomotives;

9

E. A counterpart of a receipt from the
Manufacturer acknowledging payment of that
portion of the purchase price of the Loco-

. motives payable pursuant to subparagraph B of
Section 3 of the Conditional Sale Agreement;

P. The opinion of counsel for the Rail-
road referred to in Section 13 of the Condi-
tional Sale Agreement; and

G. A certificate executed by an officer
of the Railroad listing the insurance in ef-
fect with respect to the Locomotives (listing in
each case the amounts of coverage, the carrier, the
limitations of the policy, the risks insured against
and the amounts deductible, if any) and stating that
such insurance conforms to the requirements of Sec-
tion 12 of the Conditional Sale Agreement.

Section 7. Reassignment by Assignee. The Assignee

may at any time reassign all or any part, or from time to

time reassign all or any part, of the rights assigned and

transferred to it by this Agreement and Assignment, in-

cluding the right to receive any payments due or to be-

come due to it from the Railroad. In the event of any

such reassignment, any such subsequent or successive as-

aignee or assignees shall, to the extent of such reassign-

ment, enjoy all the rights and privileges aricl be subject

all the obligations of the Assignee hereunder.

Section 8. Law Governing. The terms of this

Agreement and Assignment and all rights and obligations

hereunder shall be governed by the laws of the State of
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New York; but the Assignee shall be entitled to such

additional rights arising out of the filing, register-
9

ing, recording and/or docketing hereof as shall be con-

ferred by the laws of any Jurisdiction in which this

Agreement and Assignment shall be filed, registered, re-

corded or docketed, including all rights conferred by

Section 20c of the Interstate Commerce Act.

Section 9. Address. For the purposes of Sec-

tions 3F and 19 of the Conditional Sale Agreement, the

address of the Assignee is 23 Wall Street, New York, New

York 10015, Attention: Corporate Trust Department.

Section 10. Section Headings. The section

headings herein are for convenience only and shall not

affect the interpretation hereof.

Section 11. Execution in Coun terparts. This

Agreement and Assignment may be executed in several counter-

parts, each of which so executed shall be deemed to be

an original, and such counterparts together .shall consti-

tute but one and the same instrument. Although this Agree-

ment and Assignment is dated for convenience as of November 21,

1972, the actual date or dates of the execution hereof by

the parties hereto is or are, respectively, the day or

dates stated in the acknowledgments annexed hereto.

IN WITNESS WHEBEOF, the Manufacturer and the

Assignee have caused this instrument to be executed in
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their respective names by their respective^officers,

thereunto duly authorized, and their respective corporate

seals to be hereto affixed and duly attested, as of the

day and year first above written.

GENERAL ELECTRIC COMPANY

Attest:

L
/Attesting Secret

Attest:

esident

MORGAN GUARANTY TRUST COMPANY
OF NEW YORK

Vice President

Assistant Secretary
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STATE OP PENNSYLVANIA )

COUNTY OP ERIE
ss.:

On this -?5 day of /tl/?w<e<- , 1972, before

me personally appeared &ycc t/J. î y/v<z/i to me per-

sonally known, who being by me duly sworn, says; that he

is Vice President of General Electric Company, that the

seal affixed to the foregoing instrument is the corporate

seal of said corporation, that said instrument was signed and

sealed on behalf of said Corporation by authority of its

Board of Directors, and he acknowledged that the execu-

tion of the foregoing Instrument was the free act and

deed of said corporation.

[Notarial Seal]
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STATE OP NEW YORK )
•

COUNTY OF NEW YORK )
ss. :

•+ A/On this £0 day of N<S\fern&e£t 1972, before

<J). fty/n-L**^; to me personallyme personally

known, who being by me duly sworn, says that he is a Vice

President of Morgan Guaranty Trust Company of New York,

that the seal affixed to the foregoing instrument is the
f

corporate seal of said corporation, that said instrument

was signed and sealed on behalf of said corporation by

authority of its Board of Directors, and he acknowledged

that the execution of the foregoing instrument was the

free act,and deed of said corporation.

[Notarial Seal]
BRUNO M. MEZZACAPPA

Notary Public, State of New York
No. 43-2686785

Qualified in Richmond County
Certificate filed with

New York County Clerks Office
Term Expires March 30, 1<>7S
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ACKNOWLEDGMENT OF NOTICE OF ASSIGNMENT

THOMAS F. PATTON and RALPH S. TYLER, JR., as

Trustees of the property of Erie Lackawanna Railway

Company, Debtor, hereby acknowledge due notice of the

assignment made by the foregoing Agreement and

Assignment.

Dated: *7lw-ewt̂  21* , 1972

THOMAS F. PATTON and
RALPH S. TYLER, JR.,
as Trustees of th.e property of
Erie Lackawanna/Rflilway Company, Debtor

STATE OF OHIO
* S S • •

COUNTY OF CUYAHOGA )

On this «̂ -day of Lvî ê Ĉuî  , 1972, before me

psrsonally appeared RALPH S. TYLER JR. > to me personally

known, who, being by me duly sworn, says that he is

o:ne of the Trustees of the property of Erie Lackawanna

Railway Company, Debtor, that said Acknowledgment of

Notice of Assignment was signed and sealed on behalf

of said Trustees and he acknowledged that the €;xecu-

tion of said Acknowledgment of Notice of Assignment

was the free act and deed of said Trustees.

NOTARIAL SEAL] _iq_
ARRY P. G
NOTARY PUBLIC

My Commission Expires July 24. 1974
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seen assigned to the Consolidated Rail Corporation by the
I

Trustees of:

Erie Lackawanna Railway Company
Midland Building
Baltimore, Maryland 21201

The Financing Agreement is a Conditional Sale

Agreement , date*^November 2.1, 1972

bearing the ICC recordation number I 6813/

The payee's name and address is:

NOTICE OF ASSIGNMENT

This is to advise that, effective April 1, 1976,

a.m., the Financing Agreement described below has

file

Morgan Guaranty Trust Company of New York
23 Wall St.
New York, New York 10015

This Notice of Assignment has been placed in the

of the ICC recordation number listed above and the entire

assignment is contained in the ICC recordation file stamped
I

in the margin of this assignment. A copy hereof will be

promptly mailed to the payee listed above for distribution

to the beneficial holder(s) of the Financing Agreement described
|

in this Notice of Assignment.

Consolidated Rail Corporation


